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SUMMARY 

In its Petition to Deny, the National Hispanic Policy Institutive (““PI”) 

submitted evidence to show that the proposed merger between Hispanic Broadcasting 

Corporation (“HBC”) and Univision Communications, Inc. (“Univision”) was an 

unreliable sham. ” P I  showed that while Clear Channel Communications, Inc. (“Clear 

Channel”) ostensibly holds a non-voting, non-attributable interest in HBC, it is 

nonetheless actively involved in the day-to-day management and operations of HBC’s 

radio stations. Univision likewise is actively involved in the business affairs of 

Entravi sion Communications Corporation (“Entravision”). “ P I  provided evidence that 

Univision’s active involvement with Entravision would continue should the proposed 

merger close and Univision’s voting shares in Entravision are converted into non-voting 

shares. Tellingly, neither HBC nor Univision addressed these issues in their oppositions. 

HBC and Univision have chosen to withhold information from the Commission. 

The withholding of evidence raises the negative presumption that if the evidence was 

produced it would not support HBCKJnivision’s claims that the proposed merger 

complies with the Commission’s rules. For example, Univision has refused to disclose 

the class or classes of stock it proposes to exchange for its current Class A and Class C 

stock holdings in Entravision. Class A stock has the right to vote while Class C stock, 

inter alia, cames with it the right to appoint directors to Entravision’s board. While 

Univision claims it will exchange its voting shares for non-voting shares, it fails to 

identify the class of shares or what rights that class will have. Univision fails to explain 

what, if anything it proposes to do with its Class C shares. This failure to provide 

relevant evidence allows the Commission to draw the conclusion that if this information 

1 



was provided it would show that even after the merger, Univision would still have an 

attributable interest in Entravision. 

The available evidence also indicates that Univision’s interest in Entravision may 

exceed the 33% debtlequity benchmark. In i t  opposition Univision claims that it has no 

debt interest in Entravision. Documents filed with the Security and Exchange 

Commission demonstrate that Entravision does have outstanding debt owed to Univision. 

HBC, for its part, has attempted to conceal material evidence concerning Clear 

Channel’s involvement in the business affairs and management of Hl3C. HEX attempts 

to pass off Clear Channel’s pervasive involvement in its management and the presence of 

Clear Channel employees at HBC radio stations as a “simple mistake.” When it comes to 

Clear Channel’s involvement in the affairs of its front companies nothing is simple. 

Clear Channel provides the Commission and the public with a thin veneer of compliance. 

On their faces these front companies appear to be independent, but further investigation 

reveals the extent of Clear Channel’s control. For example, while a front company’s 

radio station web site may identify the company as the owner and operator, a closer 

investigation reveals that the web site is registered not to the company, but to Clear 

Channel. 

Clear Channel claims it made a mistake when it prepared and filed Annual 

Employment Reports on behalf of HBC. Clear Channel did make a mistake. Clear 

Channel’s mistake was in truthfully identifying and listing each station at which Clear 

Channel had employees, without first considering which stations it secretly owned or 

operated in a prohibited manner. The available evidence indicates that Clear Channel 

has, or at least had, employees at each of the HBC radio stations. Nothing in the record, 

.. 
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including the declarations of Murphy and Tichenor, contradicts this conclusion. 

The concealment of material evidence requires that the merger application be set 

for evidentiary hearing. In addition, Clear Channel’s repeated misrepresentations and 

concealment of radio station ownership interests also should be set for hearing to 

determine whether Clear Channel’s authorizations should be revoked and its officers and 

directors barred from ever holding FCC licenses. 

... 
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To: The Commission 

CONSOLIDATED REPLY TO OPPOSITIONS 

The National Hispanic Policy Institute, Inc. (““PI”), by counsel, hereby replies 

to the oppositions of Hispanic Broadcasting Corporation (“HBC”) and Univision 

Communications, Inc. (“Univision”). 

On September 3,2002, “ P I  filed a Petition to Deny the above referenced 

applications for transfer of control. In the Petition to Deny, “ P I  argued that the 



proposed merger of HBC and Univision (‘‘New Univision”) is a sham designed to 

circumvent the FCC attribution rules. As “ P I  stated in its Petition to Deny: 

Based on past conduct, the Commission cannot reasonably 
expect Clear Channel to maintain a control level in New 
Univision commensurate with its purported ownership 
interest. Further, the Commission cannot reasonably expect 
Univision to cease its active involvement in the business 
affairs of Entravision, its leading affiliate and business 
partner. With a track record that belies the paper promises 
offered in the application, it is apparent that New 
Univision’s organizational structure is an unreliable sham 
which should be the subject of an evidentiary hearing.’ 

“ P I  showed in the Petition to Deny that while Clear Channel Communications, 

Inc. (“Clear Channel”) ostensibly held a non-voting, non-attributable interest in HBC, it 

is nonetheless actively involved in the day-to-day management and operations of HBC’s 

radio stations. Univision likewise is actively involved in the business affairs of 

Entravision Communications Corporation (“Entravision”). “ P I  provided evidence that 

Univision’s active involvement with Entravision would continue should the proposed 

merger close and Univision’s voting shares in Entravision are converted into non-voting 

shares. 

Tellingly, neither HBC nor Univision address these critical issues in their 

oppositions. HBC spends almost half its opposition pleading arguing that “ P I  does not 

have standing. Both HBC and Univision repeat, with the fervor of monks chanting a 

mantra, that the merger application, on its face, complies with the Commission’s rules. 

This was never the issue. The issue is whether New Univision is an unreliable sham.’ 

’ Petition to Deny, p.3 

* The Commission has applied the term “sham” to an application in situation where an applicant’s 
organizational structure complies on paper with FCC rules, but has been found unreliable. See e.g., 
Evansville Skywave, Inc., 7 FCC Rcd 1699, 1700 (1992) citing Revision ofApplicationfor Construction 
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On this point Univision and HBC are conspicuously silent. 

I. STANDING 

HBC argues that " P I  lacks standing. The gravamen of its argument focuses on 

the fact that " P I  allowed its corporate standing in Delaware to lapse. HBC fails to cite 

any cases to support its novel interpretation of the requirements for  tand ding.^ Even if 

" P I  is treated as an unincorporated association it still has standing. More importantly, 

" P I ' S  president Efrain Gonzalez, Jr. resides in the service area of HBC owned station 

WADO(AM) and is a regular listener. Clearly, Mr. Gonzalez has standing as an 

individual or alternatively as Efrain Gonzalez, Jr. d/b/a NHF'I. 

" P I  is a tax-exempt corporation and does not have to pay taxes. It does have to 

file a franchise tax report with the state of Delaware. Its inadvertent failure to do so 

resulted in its loss of corporate standing in Delaware. NHF'I has now filed its corporate 

franchise tax report and is a corporation in good standing with the state of D e l a ~ a r e . ~  It 

has continually maintained its status as a tax-exempt publicly supported foundation with 

the Internal Revenue Service. 

HBC claims that it had accessed several Internet search engines in search of 

information about " P I  and its officers and directors, but claims to have found no 

information. If it searched the Internet, it must have found information on Efrain 

Permit, 4 FCC Rcd 3853,3856 (1989) 

Compare, Shareholders ofAMFM, Inc. 15 FCC Rcd 16062, 16077, n.38 (2000) where the Commission 3 

over Clear Channel's objections (similar to those raised by HBC) found that NHF'I had sufficiently 
demonstrated standing to file a formal petition to deny under 47 C.F.R. $309(d). The Commission cited 
Chef-5 BrOadCQStiflg, L.P. 14 FCC Rcd 13041 (1999) (the Commission will accord party-in-interest status 
to a petitioner who demonstrates either residence in the station's service area or that the petitioner listens to 
or views the station regularly, and that such listening or viewing is not the result of transient contacts with 
the station). 

' See Exhibit 1 hereto. 

3 



Gonzalez. As his declaration states, Efrain Gonzalez is a New York State Senator. His 

interest in and participation in Hispanic issues is a matter of public record. For example, 

even a cursory search of the Internet would show that Senator Gonzalez is a founding 

member and Chairman Emeritus of the National Hispanic Caucus of State Legislators, a 

membership body of over 250 state legislators. Yet, HBC conveniently chose to conceal 

this information from the Commission in an effort to prejudice Senator Gonzalez 

personally as well as his standing before the Commission. 

HBC also makes a “thinness” argument, which essentially states that because 

NHPI has no web presence of its own, it has no standing. As discussed above, this is a 

ridiculous argument unsupported by FCC rule or policy. The “thinness” argument, 

however, takes on more weight when dealing with front companies. A front company 

controlled by another entity has no need for a web presence. Concord Media Group, Inc. 

(“Concord Media”), Youngstown Radio Licensee, LLC (“Youngstown Radio”), Secret 

Communications 11, LLC (“Secret Communications”), and Chase Radio Properties, LLC 

(“Chase Radio”) together own dozens of radio stations. Yet none of these companies has 

a corporate web presence.’ Many of the stations these companies own do operate web 

sites. On their face, these sites appear to be owned and operated by the individual front 

companies. For example, KSDO(AM), San Diego, California is licensed to Chase Radio. 

As has been set forth in pleadings before the FCC, Clear Channel secretly controls these companies. 
These Clear Channel front companies own radio stations in markets where Clear Channel, either because of 
the Commission’s multiple ownership rules, or restrictions set by the Department of Justice, cannot own 
additional radio stations. See Petition to Deny filed November 8, 2001 by David Ringer against the 
assignment of license of WFCB (formerly WKKJ) Chillicothe, Ohio from Secret Communications 11, Inc. 
to Clear Channel. (“Ringer Petition”) See also, Petition to Deny filed on January 2, 2002 by M&M 
Broadcasters, Ltd. against the assignment of license of KBRQ, Waco Texas from Chase Radio to Clear 
Channel. (“M&M Petition”) The Petitions to Deny and the associated pleadings are incorporated herein by 
reference. 
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On its face, it appears that Chase Radio controls KSDO’s web site.‘ This is not the case. 

The domain name KSDO.com is registered to Clear Channel.7 The same is true of other 

radio stations ostensibly owned and operated by Clear Channel front companies. 

Concord Media’s radio station WBGB’s web site, wbgb.com, is registered to Clear 

Channd8 Also registered to Clear Channel is Secret Communication’s radio station’s 

web site, WFCB.com.’ 

While a Hispanic advocacy group may not have much of a web presence, it is 

hard to imagine that bonafide companies with radio stations worth many millions of 

dollars would have no meaningful web presence. The thinness of these front companies’ 

web presence is illustrated in their failure to preserve for themselves key aspects of their 

intellectual property, namely their domain names. Clear Channel, not the stations’ 

licensees, owns these most important pieces of intellectual property. 

What the above examples demonstrate, and what is most relevant in the context 

of this proceeding, is that when dealing with Clear Channel, the Commission cannot 

simply look at the HBC/Univision merger application and conclude that, on its face, it 

complies with the rules. As in the case of the front companies’ web sites, which on their 

faces appear to be controlled and operated by the individual companies, a more detailed 

investigation reveals that this is just a thin veneer designed to conceal the true owner and 

operator, Clear Channel. With Clear Channel, the Commission cannot simply assume 

that what you see is what you get. 

‘ See, Exhibit 2. 

’ See, Exhibit 3 .  

See, Exhibit 4. 

’ See, Exhibit 5 .  
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11. UNIVISION AND HBC HAVE CHOSEN TO WITHOLD MATERIAL 
EVIDENCE. THIS RAISES THE PRESUMPTION THAT THE 
EVIDENCE, IF PRODUCED, WOULD NOT SUPPORT 
HBCNNIVISON’S CLAIM THAT THE PROPOSED MERGER 
COMPLIES WITH THE COMMISSION’S RULES AND POLICIES. 

A. Univision Fails to Explain What Class or Classes of Entravision Stock 
It will Hold If the Proposed HBC/Univision Merger is Granted. 

In the Petition to Deny, “ P I  questioned the type and nature of stock ownership 

Univision will maintain after the merger.” As set forth in the Petition to Deny and in 

SEC filings, Univision currently holds two classes of stock in Entravision. In addition to 

the 14,942,931 Class A voting shares, Univision also owns 21,983,392 Class C shares. 

The Class A shares are voting and represent a 9.86% voting interest in Entravision. The 

Class C shares are non-voting, but carry with them the right to significantly influence the 

affairs of Entravision, including the right to appoint two directors to Entravision’s board 

of directors. Together, Univision’s Class A and C shares represent approximately a 32% 

equity interest in Entravision. 

In its Opposition, Univision claims, “the only basis for Univision’s attribution in 

Entravision is its 9.86% voting interest. Once that stock is exchanged for Entravision 

non-voting stock (which has no right of representation on the board), . . .Univision will no 

longer have an attributable interest in Entravision.”” 

Univision does not identify for which class of shares it proposes to exchange its 

Class A voting shares. Clearly, it should not be Class C shares because these carry with 

l o  Petition to Deny pp. 18-19. “Univision should be required to set forth the exact nature of its proposed 
post-merger interest in Entravision, including all rights it would have under each class of stock it would 
hold.” 

” Univision Opposition at p. 10. 
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them, inter alia, the right to appoint directors to the Entravision board. Nor does 

Univision state what rights the new class of shares will have. Univision has failed to 

provide the Commission with the information it needs to determine whether the proposed 

exchange of Class A voting shares for an unidentified class of non-voting shares with 

unspecified rights complies with the Commission’s attribution rules. With all due respect 

to Univision, the question of whether its interest in Entravision will be attributable is one 

for the Commission to decide. Univision had an obligation to provide the Commission 

with this information and failed to do so. 

More troubling is Univision’s statement that “the only basis for Univision’s 

attribution in Entravision is its 9.86% voting interest.” The Class C shares carry 

significant rights, including the right to elect directors. Univision does not state whether 

it will modify the rights of its Entravision Class C shares. 

Univision further argues that a substantial equity involvement by a network with 

an affiliate does not automatically equate to control of the station by the network.” 

Univision has much more than the typical networwaffiliate relationship with Entravision. 

As Entravision’s SEC 10K acknowledges, “Univision has significant influence over 

our bu~iness.”’~ For example, Univision has the exclusive right to sell national 

advertising on behalf of Entravision. In 2001, national advertising accounted for 41% of 

Entravision’s total television advertising revenue. Univision’s sales efforts coupled with 

its continuing delivery of programming gives Univision control over both programming 

and sales at the Entravision television stations. After the merger, will Univision still have 

the exclusive right to sell national advertising on behalf of Entravision? In its 

I’ Univision Opposition at p.11 



Opposition, Univision fails to answer this question. Univision simply expects the 

Commission to accept its assertion that its interest in Entravision will be non-attributable. 

Univision has chosen to withhold material information from the Commission. 

Only one conclusion can be drawn from its failure to produce material evidence: 

Univision post-merger will still have an attributable interest in Entravision. Tendler v. 

Jaffe, 203 F.2d 14, 19 (D.C. Cir. 1953) (“The omission by a party to produce relevant and 

important evidence of which he has knowledge, and which is peculiarly within his 

control, raises the presumption that if produced the evidence would be unfavorable to his 

cause.”); International Union, UAW v. National Labor Relations Board, 459 F.2d 1329, 

1336 (D.C. Cir. 1972) (“the failure to bring before the tribunal some circumstance, 

document, or witness, when either the party himself or his opponent claims that the facts 

would thereby be elucidated, serves to indicate, as the most natural inference, that the 

party fears to do so, and this fear is some evidence that the . . . document, if brought, 

would have exposed facts unfavorable to the party.”) (quoting J. Wigmore, Evidence 

$284, 31d ed. 1940); United States v. Robinson, 233 F.2d 517,519 (D.C. Cir. 1956) 

(“[u]nquestionably the failure of a defendant in a civil case to testify or offer other 

evidence within his ability to produce and which would explain or rebut a case made by 

the other side, may, in a proper case, be considered a circumstance against him and may 

raise presumption that the evidence would not be favorable to his position”); Washoe 

Shoshone Broadcasting, 3 FCC Rcd 3948,3952-53 (Rev. Bd. 1988); Thornell Barnes v. 

Illinois Bell Telephone Co., 1 FCC 2d 1247, 1214 (Rev. Bd. 1965). 

Univision’s failure to produce evidence allows the Commission to conclude that 

even after it exchanges its Class A shares - for an unidentified class of shares with 

Petition to Deny at p 17. 13 
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unspecified rights - its interest in Entravision will still be attributable. Further, the 

Commission should conclude that Univision would maintain its Class C shares which 

carry with them significant rights to control the affairs of Entravision, including the right 

to appoint directors to its board. Despite its proposal to exchange one class of shares for 

another class of shares, the Commission should conclude that Univision would continue 

to exert significant influence and control over the management and operations of 

Entravision. 

B. The Available Evidence Indicates that Univision’s Interest in 
Entravision Exceeds the Commission’s EquityDebt Rule. 

Based on the available evidence, the Commission should conclude that 

Univision’s equity interest in Entravision exceeds the Commission’s 33% equity/debt 

ben~hmark . ’~  In its Petition to Deny, “ P I  argued that Entravision’s outstanding debt to 

Univision should be fully enumerated to ensure that the Commission’s equity/debt rule is 

not ~ io l a t ed . ’~  In its Opposition, Univision states, “Univision has no debt interest in 

Entravision.”16 This is not a true statement. Univision’s SEC Form 10K reveals that 

Entravision has accounts payable owed to Un i~ i s ion . ’~  Whether this debt is sufficient to 

put Univision over the debvequity threshold cannot be determined. Further, it cannot be 

determined whether Entravision has other debt outstanding to Univision. Univision had a 

full and fair opportunity to disclose the total percentage of debt and equity it has in 

“See, 41 C.F.R. 573.3555 Note 2. See also, Review of the Commission’s Regulations Governing 
Attribution of Broadcast and Cable/MDS Interests, 14 FCC Rcd 12559 (1999). reco., 16 FCC Rcd 1097 
(2001). 

Petition to Deny, pp.18-19 

l6 Univision Opposition, p. 11 

I S  

The relevant portions of Univision’s SEC Form 10K are attached hereto as Exhibit 6 17 
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Entravision. Once again, it chose to conceal material information from the Commission. 

The negative inference to be drawn from this concealment is that if Univision fully and 

accurately disclosed the percentage of debt and equity it has, it would exceed the 

Commission’s 33% threshold. Audited financial statements should accompany any 

further statements from Univision concerning its combined level of debt and equity 

interest in Entravision. 

C. HBC Has Failed to Provide Evidence Concerning the Extent of 
Participation by Clear Channel Principals in the Management and 
Operations of HBC. HBC’s Failure to Provide Relevant Evidence of 
Which It has Knowledge Raises the Negative Presumption that a 
Truthful Response Would Not be Favorable to HBC. 

In its Petition to Deny, “ P I  submitted a copy of an Amended Complaint filed 

by Spanish Broadcasting System, Inc. (“SBS”).’* In its Petition to Deny, “ P I  stated, 

As SBS’s suit demonstrates, Clear Channel has actively 
participated in the management and operational affairs of 
HBC. Clear Channel’s conduct, therefore, is clearly active 
and its interest in HBC is attributable. Clear Channel’s 
participation in the affairs of HBC demonstrates a pattern 
of conduct in which Clear Channel conceals, through 
numerous material misrepresentations to the FCC, the 
actual ownership and control of certain radio station 
groups, including HBC.I9 

“ P I  submitted a copy of the Amended Complaint to demonstrate that Clear Channel 

actively participates in the management and operations of HBC. The evidence indicates 

that L. Lowry Mays, Clear Channel’s Chairman and Chief Executive Officer, and 

Randall Mays, Clear Channel’s Executive Vice President and Chief Financial Officer, 

HBC challenged the Amended Complaint because inter allia it was not signed by counsel and might not 18 

therefore be a copy of the actual complaint filed by SBS in Florida District Court. A copy of the signed a 
Amended Complaint as actually filed with the Florida District Court is attached hereto as Exhibit 7. The 
two documents appear to be identical. 

Petition to Deny, p.10, footnotes omitted 19 
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participated in negotiations and other management level activities on behalf of HBC. 

This type of active involvement in the management of HBC’s business affairs is 

inconsistent with Clear Channel’s claimed role as a passive, non-voting investor. 

HBC raises several reasons why the Commission should not consider the SBS 

suit. Primary among these is that the suit has not been adjudicated. As HBC points out, 

the suit deals with antitrust issues and alleged torts against SBS. HBC is correct that 

these issues still have to be adjudicated. However, the factual statements involving Clear 

Channel’s participation in the daily business affairs of HBC have not been ~ h a l l e n g e d . ~ ~  

HBC in its Opposition does not deny the truth of these allegations. 

HBC and Clear Channel have an affirmative duty to fully disclose Clear 

Channel’s involvement in the business affairs and executive decisions of HBC. HBC is 

seeking FCC approval to merge with Univision. It has an obligation to present the 

Commission with all relevant information in its possession. Rather than build a record on 

which a decision can be based, HBC has chosen to withhold information. HBC’s 

decision to withhold information raises the negative inference that if Clear Channel’s 

participation in the management and operations of HBC were fully disclosed, the 

Commission would find that Clear Channel’s interest in HBC is attributable. 

D. HBC has Failed to Explain How It is that Clear 
Channel Can Claim to Have Its Employees Working at 
HBC Radio Stations and Not Have an Attributable 
Interest in HBC. 

Exhibits 5 through 16 of “ P I ’ S  Petition to Deny are copies of FCC Form 396B, 

Broadcast Station Annual Employment Report, filed by Clear Channel either on behalf of 

*O Clear Channel’s motion to dismiss in the Florida District Court assumes the truth of the factual 
allegations. 
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HBC or a Clear Channel subsidiary. These Employment Reports list radio stations where 

Clear Channel has one or more employees. Each of these reports lists one or more 

stations licensed to HBC. As “ P I  stated in its Petition to Deny, “The employment 

reports provide irrefutable evidence that Clear Channel employees are present at a 

significant number of HBC’s stations.”” Neither the declaration of Neal A. Murphy 

nor the declaration of MacHenry T. Tichenor, Jr. denies that Clear Channel 

employees work at HBC stations?’ HBC and Clear Channel provide several confused 

and contradictory explanations as to why Clear Channel filed reports under penalty of 

perjury with the FCC, which it now claims are inaccurate and false. 

HBC tries to brush off these representations to the FCC as a “simple mistake - 

nothing more.”23 Such a cavalier statement makes a mockery of the Commission, its 

rules and process. Apparently, Clear Channel believes that it can meet FCC reporting 

requirements by making representation, under penalty of perjury, which it has not taken 

the trouble to verify. In its Opposition, HBC claims, “the Clear Channel reports in 

question reflect only the employees who work for Clear Channel  station^."'^ This 

statement is either yet another mistake or a stunning admission against interest. As 

Murphy’s declaration states, Clear Channel included in the annual employment reports 

not only stations that Clear Channel owned, but also stations with which Clear Channel 

had local marketing agreements (“LMA”) and joint sales agreements (“JSA’)). Thus, by 

its own admission, Clear Channel had employees working at non-Clear Channel stations. 

Petition to Deny, p.14. 

HBC Opposition, Attachments 3 and 6. 

21 

22 

*’ HBC Opposition at p.7. 

“ Id. 
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The issue of what Clear Channel was doing filling out annual employment reports 

for stations it did not own has been also raised in the Chillicothe p r o c e ~ d i n g . ~ ~  In that 

proceeding, Murphy also provided a declaration (“Murphy’s First Declaration”).26 In 

Murphy’s First Declaration, he explained that Clear Channel listed all stations within 

which it had employees, including stations with which Clear Channel had a JSA. Listing 

stations with which it had JSA employees according to Clear Channel was a mistake. 

Murphy’s First Declaration makes no mention of listing stations owned by HBC or listing 

stations in which Clear Channel does not have  employee^.^' Why did Murphy not 

disclose this key fact at that time? Surely by the time Murphy’s First Declaration was 

prepared he, as well as other Clear Channel employees and agents, had an opportunity to 

review and verify the information contained in the annual employment reports. Rather 

than be forthcoming with the Commission, Clear Channel chose to wait until it was 

caught and then claim that it made a “simple mistake.” 

Another mistake, according to Clear Channel was listing WFCB, (formerly 

WKKJ), Chillicothe, as a station at which it had employees.28 Despite material evidence 

that Clear Channel has been secretly and illegally operating WFCB for years, Clear 

Channel claims that listing WFCB on its annual employment report was a mistake.29 It 

See note 5 hereto 

Murphy’s first Declaration is attached hereto as Exhibit 8. 
As Murphy’s First Declaration states, “The stations listed included not only Clear Channel owned, but 

also stations with which Clear Channel had local marketing agreements (“LMA”) or joint sales agreements 
(“JSA”).” 

25 

Zb 
21 

According to Clear Channel it  did not commence programming WFCB until September 16,2001, 
therefore listing WFCB in a report filed in November 2000 was merely a mistake. 

*’ Without further explanation Murphy’s First Declaration states, “The internal database we used to 
prepare the Forms 395-B erroneously listed radio station WKKJ(FM), Chillicothe, Ohio, as a station with 
which Clear Channel had an LMA at the time.” 
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was no doubt also a mistake for Clear Channel to register for its use WFCB’s Internet 

domain name. It must have been a mistake for Clear Channel to prepare an engineering 

exhibit and accompanying FCC Form 302 on behalf of Chase Radio and then file it with 

the FCC3’ WFCB employees, including the station manager, where mistaken when they 

claimed that the station was owned by Clear ChanneL3’ Also it’s a mistake for Clear 

Channel, pursuant to a JSA, to provide programming and other management services to 

stations not related to the sales function of a JSA.32 Each time Clear Channel is caught 

engaging in conduct in violation of the FCC’s rules it simply claims that it has made a 

mistake. That Clear Channel has made so many mistakes all evidencing its control over 

radio stations it does not own, simply does not ring true. The evidence indicates that 

Clear Channel has knowingly violated the Commission’s rules, has concealed its 

activities and, when caught, has dissembled claiming it just made a simple mistake. 

Clear Channel did make a mistake when it filled out the 2000 annual employment 

reports; but not the mistake it claims to have made. Clear Channel’s mistake was in 

truthfully identifying and listing each station at which Clear Channel had employees, 

without first considering which stations it secretly owned or operated in a prohibited 

manner. The available evidence indicates that Clear Channel has, or at least had, 

employees at each of the HEK radio stations. Nothing in the record, including the 

declarations of Murphy and Tichenor, contradicts this c o n c l ~ s i o n . ~ ~  

See, M&M Petition 

See, Ringer Petition 31 

32 Id. 
33 HBC’s Attachment 5, which shows that i t  had more Hispanic employee than Clear Channel is 
meaningless. The employees Clear Channel has at HBC’s stations do not necessarily have to be Hispanic. 
They could be, for example, management personnel engaged in station sales and operations. 
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111. CONCLUSION 

Clear Channel has become expert at concealing information from the 

Commission and the public. A good example of this type of deception is the different 

front companies’ web sites. On the surface, they appear to be owned by the individual 

companies, but this is a thin veneer. A closer look reveals that the domain names for 

these radio stations’ web sites are registered to Clear Channel. So also with its several 

front companies, Clear Channel seeks to present the appearance that they are 

independently owned and operated enterprises. On the surface, HBC appears to be 

independent of Clear Channel; but scratch the surface, and Lowry and Randall Mays 

appear as HBC’s chief negotiators and agents provocateurs. Likewise, records filed with 

the FCC, by mistake, show that Clear Channel has maintained an employee presence at 

most, if not all, of HBC’s stations. 

Univision also has not been forthcoming. It has refused to even identify the class 

or classes of Entravision stock it will hold after the merger. Further, it has not been 

candid in identifying the percentage of debt and equity it holds in Entravision. 

The Commission needs to find some way to get to the truth. It cannot rely on 

Clear Channel to be forthcoming or candid. Likewise, if HBC is controlled by Clear 

Channel, as the evidence indicates that it is, the Commission cannot count on HBC to be 

forthcoming or candid. 

It would be extremely dangerous to approve the proposed transaction, for it 

would serve as a future model for wrongdoing in order to circumvent the Commission’s 

ownership rules. The Commission’s rules and policies permit it to look beneath the 
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surface of a transaction that on its face appears to comply with the Commissions rules 

and investigate the true nature of the transaction. In transactions involving Clear 

Channel, information presented to the Commission concerning ownership and operation 

of a radio station group does not always coincide with how that company actually 

operates. The Commission should view this transaction for what it is: a merger between 

Clear Channel and HBC, on the one hand, and Univision and Entravision on the other 

The Commission needs to set for evidentiary hearing not only the applications 

involved in the proposed HBCLJnivision merger, but also Clear Channel’s 

authorizations. If, after hearing, it is determined that Clear Channel has undisclosed 

ownership interests in various radio station companies and has concealed this information 

from the Commission, through misrepresentation and deceit, its licenses and the licenses 

of its front companies should be revoked and its officers and directors should be forever 

barred from being FCC licensees. 

Respectfully submitted, 

Nationapispanic Policy Institute, Inc. 

By: 

Its Counsel 

Smithwith & Belendiuk, P.C. 
5028 Wisconsin Avenue, N.W., # 301 
Washington, D.C. 20016 
(202) 363-4050 
September 25,2002 
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